
[]

[J

[J

n
U

LJ

[J

[J

[

[i

[
r'
U

r"
L

[

[]

[J

[J

[J

[~

[J

...

BERTHIAUME PERRIER BRISEBOIS D'AMOURS

AVOCATS.NOT AIRES - BARRISTERS-SOLICITORS
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Daniel o. Bri88bol8
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July 7, 1995

WOODS, PARISIEN
200 - 115 Main Street
Hawkesbury (Ontario)
K6A tAl !~~~ fD)

Attention: Jocelyne Paquette-Landry

RE: Corporation of the Town of Hawkesbury
and Jean and HugueUe Jolicoeur

Dear Mrs. Landry:

We acknowledge receipt of yours dated July 5th, 1995, for which we thank you.

We agree with your contention that the owner cannot abandon tbe non-conforming use or
part thereof, for a use which is a permitted use, without complying with all of the applicable
provisions of the existing zoning by-law (as provided in section 2 of by-law 84-94) unless he
obtains special permission for such or the provisions of the said by-law specifically otherwise
provide.

As you are well aware, the existing zoning by-law does contain specific provisions which
provide otherwise and give special status to pre-existing uses including pre-existing buildings.

Examples of such specific provisions are contained in section 2.9.2 which would allow the
owner to proceed with an extension or addition of the use of the building. Another example
of the special status granted to pre-existing buildings is contained in section 4.22.9 which
specifically allows a change of use to a permitted use in the zone, without having to supply
parking spaces, as long as such use does not increase the pre-existing deficiency.

.

In fact, the basis for the statement contained in the second last paragraph of page 2 of our
letter dated June 29th, 1995, is section 4.22.9 "verbatim".

In our opinion, it is clear that the use of the premises by Mr. Philippe Bougie constituted
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a partial change of use, to a pennitted use in the said zone in which the said building is
located. Further the said building or structure had insufficient parking, at the time of the
passing of the existing zoning by-law, to comply with the requirements therein contained.
Consequently and in accordance with section 4.22.9, the said by-law cannot be interpreted
to require that the deficiency be made up prior to allowing such change of use, as long as
such me does not have the effect of increasing the deficiency. It is further wen established
that the present uses of the building do not increase the deficiency and therefore, no parking
must be provided, in the circumstances.

I would urge you to review carefully section 4.22.9 at your earliest convenience since your
opinion does not seem to have taken into consideration the said section.

Further, we must admit that we are very concerned with the Town's "adversarial position"
taken in this file. We are also concerned with the f2,;t that the Town's refusal to recognjze
the non-confirming use has degenerated in the hara:ssment of the existing tenants and has
caused our client the loss of other tenants. Having the onus of demonstrating a non-
conforming use is one thing, but it is surely not a defence to a negligence claim against the
municipality for failing to proceed with a proper analysis of its own regulations and by-laws.
We are disturbed that a rate payer must resort to retaining a solicitor, incurring extensive
legal costs, in order to argue with the municipalityon such basic principles of municipal and
planning law.

Of course, you will understand that Monsieur Jolicoeur at this point in time, is holding the .
municipality responsible for all losses sustained as a result of the Town's action in this file.

Finally, as the certificate of Monsieur Lascelle has already been provided to you well before
July 4th, and we are informed that the steel doors have been installed, we are of the opinion
that our clients have fully complied and satisfied the court order dated June 1st, 1995.

Hoping to hear form you shortly,

Yours very truly,

~RTHIAUME PERRI

\~ (A
Darnel O. Brisebois

ISEBOIS D'AMOURS

DOB/sa
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EXPEDrE A:

Me. Jocelyne Paquette-Landt)'

Woods. parisi.en

NO. TELECOPIEUR: 632-3524 (04)
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OP~RATRICE: Suzanne TELEcoPIEUR: (613) 632-7080

A VOCAT: paniel O. Brisepois
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July 7, 1995

WOODS, PARISIEN
200 - 115 Main Street
Hawkesbury (Ontario)
K6A 1A1

ffi;'
~L\'r~ g))

Attention: Jocelyne Paquette-Landry

RE: Corporation or the Town or Hawkesbury
and Jean and Huguette Jolicoeur

Dear Mrs. Landry:

We acknowledge receipt of yours dated July 5th, 1995, for which we thank you.

We agree with your contention that the owner cannot abandon the non-conforming use or
part thereof, for a use which is a permitted use, without complying with all of the applicable
provisions of the existing zoning by-law (as provided in section 2 of by-law 84-94) unless he
obtains special permission for such or the provisions of the said by-law specifically otherwise
provide.

As you are well aware, the existing zoning by-law does contain specific provisions which
provide otherwise and give special status to pre-existing uses including pre-existing buildings.

Examples of such specific provisions are contained in section 2.9.2 which would allow the
owner to proceed with an extension or addition of the use of the building. Another example
of the special status granted to pre-existing buildings is contained in section 4.22.9 which
specifically allows a change of use to a permitted use in the zone, without having to supply
parking spaces, as long as such use does not increase the pre-existing deficiency.

In fact, the basis for the statement contained in the second last paragraph of page 2 of our
letter dated June 29th, 1995, is section 4.22.9 "verbatim".

In our opinion, it is clear that the use of the premises by Mr. Philippe Bougie constituted
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a partial change of use, to a permitted use in the said zone in which the said building is
located. Further the said building or structure had insufficient parking, at the time of the
passing of the existing zoning by-law, to comply with the requirements therein contained.
Consequently and in accordance with section 4.22.9, the said hy-Iaw cannot be interpreted
to require that the deficiency he made up prior to allowing such change of use, as long as
such use does not have the effect of increasing the deficiency. It is further well established
that the present uses of the building do not increase the deficiency and therefore, no parking
must be provided, in the circumstances.

I would urge you to review carefully section 4.22.9 at your earliest convenience since your
opinion does not seem to have taken into consideration the said section.

Further, we must admit that we are very concerned with the Town's "adversarial position"
taken in this file. We are also concerned with the fact that the Town's refusal to recognize
the non-confirming use has degenerated in the harassment of the existing tenants and has
caused our client the loss of other tenants. Having the onus of demonstrating a non-
conforming use is one thing, but it is surely not a defence to a negligence claim against the
municipality for failing to proceed with a proper analysis of its own regulations and by-laws.
We are disturbed that a rate payer must resort to retaining a solicitor, incurring extensive
legal costs, in order to argue with the municipality on such basic principles of municipal and
planning law.

Of course, you wiJ] understand that Monsieur Jolicoeur at this point in time, is holding the
municipaJity responsible for aB losses sustained as a result of the Town's action in this file.

Finally, as the certificate of Monsieur Lascelle has already been provided to you well before
July 4th, and we are informed that the steel doors have been installed, we are of the opinion
that our clients have fuBy complied and satisfied the court order dated June 1st, 1995.

Hoping to hear form you shortly,

Yours very truly,

BERTHIAUME PERRIER BRISEBOIS D'AMOURS

Daniel O. Brisebois

DOB/sa


